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AT the SITTINGS, holden in and for{| ment of the suit, the bachelor, not knowing the 


the City and County of New-York, at | seg age | of pacers promised to marry 
“ty Hall of the said City Mon. | ier, Out, afterwards, having heard of her asper« 
the City vity, on Mon sions, refused—though the Jury are obliged to 


day, the 30th day of November, in the | vender a verdict against him for this breach of 
Year of our Lord one thousand eight es sy oe yet, they will not amerce him in 
7S ame eS leavy damages. 
hundred and eighteen In such case, where the bachelor had offered the 
maid, by way of compromise, after the com- 
BEFORE. mencement of the suit, $1600, which offer she 
rejected, the Jury gave her but $400. 





The Honourable a ; Bite ee al 
The Honourable || The attention of the fair is invited to 


SMITH THOMPSON, Chief Justice '|the following case. It affords a memo- 
of the Supreme Court of Judicature | rable example for their instruction. Here 
of the State of New-York. | they may find the sad effects arising from 

M‘Kesson, Clerk. || duplicity towards a suitor, one who above 

all others is entitled to an open ingenuous 

conduct from the woman who receives 
his addresses. Against such a one, the 
merneeven covnTremr—~ceeuen ene Weems b her Rout ought never to be 
MARRIAGR-~COMPROMISE—DOUBLE-peaL- || 08" She has no right to hold even 
xc.) ithe language of common civility to him, 
while she indulges herself in bitter sar- 

casms and expressions of contempt con- 

‘cerning him, to others. The Plaintiff did 

||this. She permitted the attentions of the 

a tonliie’l Defendant to be continued a number of 

too care carer ‘years: he contracted to marry her; but 
the Plaintiff. '| discovering her feelings towards him, to 

Eumet, Weis, and C. Bocrrr, Counsel | the honour of manhood be it spoken, he 

for the Defendant. | dissolved the connexion, and met her «an 
‘la Court of Justice. The Court and Jury 

During the pendency of a suit, D.,a relation of B., ‘heard: they frowned indignant at the re- 

the Defendant, met him and commenced a | cital of her pertidy ; and though the ri- 
conversation relative to the suit, and talked ol } sour of the law would not permit them to 
a compromise between B. and M., the Plaiutiif, \& S ; 

1s if authorized by her, though, in fact, he was || absolve him from his engagement, yet the 
not. In the course of that conversation, B. (as || law did invest them with a sound discre- 
re ag the a to be ‘ition as to the amount of the damages. And 
*nlorced by the actio and atso onered a speci- ey 4 > 

‘ie sum, by way of samsitiiien, to D, It Was | the woman who had been offered $1600 
held that the admission and offer of B. might be || by way of compromise, was dismissed 
civen in evidence, and were to be viewed rather | with one fourth of that sum. 

card hen a n the mutual offers)! This was an action for a breach of pro- 

4 promise of marriage aes be inferred from cir- | mise of marriage. rhe writ was return- 

cumstances, and need not be proved by positive || able in May term, 1817, and the damages 

a vcstimony. ‘| being laid originally at $5,000, were in- 


“lerea maiden woman of forty-three years of = arati b ipuls 
: “Se ase 1e declaration a stipula- 
age, received the visits of a bachelor of fifty- | cre sed om t th torne vs £10 ane 
three, as a suitor, for thirteen years, but during || Won between thea ‘y*, . : 


this time, whenever she spoke of him, declared Price opened the case on behalf of the 
she would never marry him, and represented Plaintiff, by stating that the Defendant, a 


fin, on all occasions, in terms of derision and re ty . : 
, sen Aaag scege- — ' - now of fifty-four vears of age, in 
‘ontempt; and where, after the expiration of bachelor, now . Pale 


that lapse of time, and before the commence- the year 1802 became acquainted with 
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the Plaintiff, and visited her as a suitor 
until the year 1817. She was a mantua- 
maker by profession, and is now thirty- 
six years of age. The Defendant had 
lately inherited an estate of $200,000 ; 
and although, during the time of lus court- 
ship, he had promised to marry her, and 
induced her to part with the little money 
she had amassed by her industry, in the 
purchase of furniture preparatory to keep- 


ing house, yet, adhering to the advice of 


his relations, who were, from avaricious 
motives alone, averse to the match, he 
finally refused to perform his contract. 
The Counsel stated, that an express 
promise, in cases of this description, could 
scarcely if ever be shown ; nor was this 
by law necessary ; it was sufficient to ad- 
duce circumstances, from which a promise 
could be rationally inferred by the Jury. 
In the progress of the cause, it would 
appear, however, that the Defendant, after 
the commencement of this suit, had made 
a proposition for a compromise, wherein 
he offered the Plaintiff $1600 ; but, con- 


sidering herself an injured woman, she | 


rejected the pitiful offer ; and now relied 


on a Jury of her country for a redress of 


her wrongs. 

Resecca Maverick sworn. 

Price. How long have you known Miss 
Mount ? 

A. Seven years next May ; at that time 
she boarded with me eighteen months. 

Q. During this time, did Mr. Bogert 
visit her as a suitor ? 

A. Yes, constantly, and he used to call 
on her to go to Church ; but I don’t know 
whether she went with him. James R. 
Stewart afterwards lived at our house, and 
the Plaintiff boarded with him about six 
months, during which time the Defendant 
used to visit her, and they were often 
alone. 

Q. From any thing you saw while he 
was visiting her, did you believe they 
were about to be married ? 

By the Court. That question will not 
do: you must first get at the facts, and 
leave it to the Court and Jury to draw 
their own inferences. 

Q. Were they frequently alone ? 

A. They were sometimes alone. 
Q. Do you know the age of either ? 
A. I do not. 
- what place did you live at this 
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A. In Liberty-street. 

Q. Do you know of her purchasing apy 
clothes or articles of household furniture 
about this time ? 

A. 1 do not know any thing on this sub. 


ject, except from what she told me, 


By one of the Jurors. How often did 
he visit her at your house ? 

A. I have seen him there three or foy; 
times a week ; and sometimes five or six 
times; he used to walk out and come 
home with her; and while she was at 
Stewart’s, | was told by the family that 
he was frequently there. 

Cross-examined by Wells. Have you 
heard him say that he visited her as 4 
suitor ? 

A. I have not. 

(. Had she a separate room in your 
house ? 

A. Yes; during the winter, about three 
or four weeks, she hired a separate room 


'of me, and he used to visit her there; 


but forthe remainder of the time he used 
to sit with her in my parlour. 

Q. Tiow ofien did he call to go out with 
her ? 

A. About once a week. 

Q. Was this room which she hired of 
you a bed-room or a parlour ? 

A. It had a bed in it; but was used as 
a silting room. 

Q. Was you generally in the room 
while he visited her, or were they left 
alone ? 

A. I was sometimes in the room, and 
sometimes when I saw them together, not 
wishing to interrupt them, I walked out. 

The testimony of Coxnerivs I. Bocert 
was here taken de bene esse; and he tes 
tified that eight or nine years ago the 
Plaintiff lived in his family as a mantue 
maker, and her character was good. 

Catrmarine Bapcer, in her direct e% 
amination, testified, that in 1807 she lived 
in Partition-street, and that the Plait 
lived with her about a year, hiring @ se 


‘}parate apartment, and instructing young 


ladies in the mantua-making business, aM 
was very industrious. During this ume 


the Defendant visited her, and the witnes 
supposed, as a suitor. 

Cross-examined by Wells. Had she s¢ 
parate rooms in your house ? 

A. She had two separate rooms 00 the 
psecond floor. 


‘} 
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Q. Did you ever hear him say he visit- 
ed her as a suitor? 

A. No: but I judged from my own ob- 
servation and from report. 

Q. How often did he visit her ? 

A. | cannot say precisely how often ; 
but | think it must have been more than 
once amonth ; I do not think he was ab- 
sent so long at any time. 

By the Court. How often did you say 
he visited her ? 

A. I cannot tell; but I think more than 
once or twice in a week, while she was 
there. 

Examined by Price. Do you know of 
his having visited her, as a suitor, at any 
other time than you have mentioned ? 

A. In the years 1808 and 9, while I 
lived in Warren and Cedar streets, the 
Plaintiff spent two summers with me, and 
the Defendant then visited her as a suitor. 

Q. Do you secollect who went with her 
to Brunswick ? 

A. | do not. 

Wells. Are you sure that yon saw Mr. 
Bogert in your house in Partition-street, 
visiting her ? 

A. lam certain that I did. 

Marcarer M‘Crrapy sworn. 

Price. Did Miss Mount ever live at 
your house ? 

A. She lived at my house in 1808 and 
§. She came in November, 1808, and 
staid until July or August following. 

Q. Did Mr. Bogert visit her as a suit- 
or? 

A. He visited her constantly ; I thought, 
as a suitor. 

Q. How often should you think ? 

A. Sometimes two or three times a 
week, or oftener. 

Q. Did you see any thing in particular 
Which induced you to think he visited her 
asa suitor ? 

A. Yes: he used to come when she 
was absent and inquire for her: at one 
time I saw them together at the street 
door, and overheard him press her to fix 
upon some time: he used to make her 
presents of fruit and cakes ; and some- 
times he visited her in the day time in 
company with his niece, Mrs. Aymar. 

Cross-examined by Wells. Did Mrs. 
Aymar come with Mr. Bogert ? 

A. I cannot say ; but I have seen them 
there together at tex. 


; 
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Q. Where did you live at that time ? 

A. In Pine-street. 

Q. How often did you see Mrs. Aymar 
there ? 

A. Four or five times. 

Q. Did any other gentleman besides 
the Defendant, visit her ? 

A. I never saw any other. 

James R. Stewart sworn. 

Price. When did you first become ac- 
quainted with Miss Mount ? 

A. In May, 1816, I lived in the same 
house with Mrs. Maverick, at No. 72 Li- 
berty-street, and Miss Mount boarded in 
my family about a year, when we mo- 
ved away : Mr. Bogert visited her fre- 
quently ; and, I had every reason to be- 
lieve, as a suitor. 

Q. Did you ever see him kiss her, 
when he took leave ? 

A. I did not. 

Q. Do you know of any present given 
by him to her ? 

A. | think he gave her once, a bunch 
of grapes : he always appeared very at- 
tentive. 

Q. Do you know that any of his rela- 
tions visited her with bim ? 

A. | do not. 

Q. Was he in the habit of seeing her 
home ? 

A. Yes, frequently. 

q. When they returned together in 
the evening, how long did they sit to- 
gether ? 

A. Never after ten o'clock. 

Q. Do you know of her making prepa- 
rations for marriage ? 

(Emmet objected to the inquiry, and the 
court decided it was proper.) 

A. | understood, preparations were 
making for her marriage. 

Cross-examined by Wells: Had she 
any separate room in your house, in 
which he used to sit with her ? 

A. No: they used to sit in my parlour, 
and they never sat in any other room, ex- 
cept once, in one which was occasionally 
used as a sitting room. 

Court. How often did he visit her in 
your parlour ? . 

A. It was so often, I could hardly give 
a guess ; but 1 should think, it was once 
a week, at least, on an average. 

Q. Were those visits to you, or any 
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A. ‘To Miss Mount ;—for to me, and| 
my family, he was a stranger. 

Joun Dover sworn. 

Price. How long have you known Miss 
Mount ? 

A. Twenty years. 

Q. Had you aconversation with the 
Defendant, on the subject of this suit, and 
if so, will you state the particulars ? 

A. Abouta year ago, I met the Defend- 
ant, who is my brother-in-law, casually, at 
the corner of Cedar-street and Broad- 
way, and spoke to him about my endea- 
vouring to effect a compromise of this 
suit. 1 told him, it was a scandalous 
thing to come into Court, that it ought to 
be made up, and that | would try, if he 
wished, to get it compromised ; he agreed 
to what I said, wished me to try and ef- 
fect a compromise, and said that after he 
had been served with the writ, he was 
willing to come forward and fulfil his con- 
tract; I asked him why he had not fultil- 
led his contract before ; to which he an- 
swered, that his family was opposed to it, 
and wished me to try and get it settled. 
Proposals of different sums passed be- 
tween the Defendant and myseli, of from 
$1300 to $1600. 

Mr. Wells objected to this evidence, 
on the ground, that offers made by way 
of compromise ought never to be given 
in evidence. 

By the Court. I think this conversation 
is not within the rule ; the proposition 
here, in the first instance, moved from the 
Defendant himself ; the witness was ne- 
ver authorized by the Plaintiff to effect a 
compromise, but met the Defendant casu- 
ally in the street, and entered into this 
conversation. The offers of compromise, 
pending a suit, which cannot be received 
in evidence, | have always understood 
to be, the mutual communications be- 
tween parties. (To the witness.) Did | 
understand you, that the Plaintiff ever 
authorized you to treat with the De- 
fendant ? 

A. She never did. As J said betore, 
different propositions passed between the 
Defendant and myself; when I asked 
him, if he would give her $1600, and he 
said, if he did, he should commit himself, 
and told me to talk to his attorney ; | told 
him, he had already committed himself, by 
failing to fulfil his contract ; and I asked 
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him, if he would pay that sum, if I coyy: 
vet the Plaintiff to agree to it, and » 
length, he agreed to do so: I then called 
upon his attorney, and mentioned the 
conversation | had with the Defendant. 

Price. When he spoke of the interfe. 
rence of his friends, did he seem af. 
fected ? 

A. He was in tears. 

Q. What is the value of his property } 

A. I cannot tell. 

Q. Is he worth $100,000, or $10,000, 
or $20,000, short of that sum ? 

A. It may be $80,000. His father di- 
ed four years ago, and left him a large 
property. 

Cross-examined by Bogert. Did not 
the communication between yourself and 
the Defendant, relative to the compro- 
mise, originate, in the first place, on your 
part ? 

A. It did: when [ spoke to him, he 
said he was perfectly willing to settle, 
and authorized me tosettle. 1 wanted to 
be certain: and he said that he would 
pay $1600, and all costs, and that I might 
depend on it. | communicated this to the 
Plaintiif, and she rejected the offer, as- 
serting that she was an injured woman, 
and that her character had suffered by 
keeping his company 13 or 14 years. 
Afterwards, | mentioned to Bogert, the 
Attorney, about her refusal, and said, that 
had I been in the place of the Defendant 
| would have given $3000, and have done 
with it ; but the Attorney said, that he 
would not. 

Q. When he spoke about fulfilling his 
contract, what contract did you understand 
this to be ? 

A. A contract of marriage. 

Q. Did he state, how it was to be ful- 
filled ? 

A. No: 
accept. : 

Q. Are you the confidential adviser 6 
the Plaintiil ? 

A. No. 

Q. Is she intimate at your house ? 

A. She visits there perhaps once oF 
twice a week. . 

Q. Have you had any difficulty with 
the Defendant ? 

A. No; I have always been on terms 


of friendship with him, and the whole fa- 
mily. 


but he said she would not 
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Q. Have you aclaim against his father’s 
estate ? 

A. I spoke to the Executors of that 
estate, and he was one of them, about a 
claim of dower for my wife, but have not 
received an answer. 1 have had no difli- 
eulty on that account. 

Q. Have you ever heard her make use 
of any expressions disrespectful to the 
Defendant ? 

A. I never have, except after the suit 
had been commenced, when | heard her 
gay that he was a rascal: that she was 
an injured woman by keeping his compa- 
ny thirteen or fourteen years. 

Here the Plaintiff rested. 

Bogert opened the defence, by stating 
that the Defendant would introduce evi- 
dence to show that the Plaintiff had, on all 
occasions, expressed herself in terms of 
such marked disrespect towards the De- 
fendant, that even if the Jury should be- 
lieve that he had contracted to marry her, 
he could not do so consistently with his 
own honour and that of his family. 

Joun Dane sworn, 

Examined by Bogert. Are you acquaint- 
ed with the parties in this suit ? 

A. Yes. 

Q. Did you have a conversation with 
Jane, about the year 1807, concerning 
the Defendant? Ifso, state the particu- 
lars. 

A. She used to come to my house, and 
we used to ask her how she came on 
about her marriage with Mr. Bogert, and 
when they were to be married. She said 
she detested him, could not bear him, he 
was disagreeable, and she would not have 
him if he was worth all New-York. And 
when I advised her to marry him, she 
would say, ‘* Would you advise me to 
marry a man | cannot bear?” This has 
been her constant language concerning 
him for ten years. 1 have heard her say 
she would not have him if every hair on 
his head was hung with diamonds. 

Emmet. Seriously ? 

A. Yes; | thought so at the time. 1 
told her that he was rich, and if she mar- 
ried him she could be a lady ; at this, she 
would get angry, and speak of him as | 
have mentioned. 

Q. Did you ever hear her say she 
was ashamed of him in company ? 

A. Yes. 














Q. Did you ever hear her ridicule 
him ? 

A. I have: she used always to be run- 
ning him down, and making fun of him. 
[ heard her say that he was mean and 
stingy, and unfit for society. About 
eighteen months or two years ago, I heard 
her say that she once made a contract 
with him, upon condition: she had con- 
sented to marry him, if he would take her 
out of the family and live elsewhere ; but 
he said he could not, as he had always 
lived in his house in Broadway ; and she 
said this ended the contract. 

Q. What is her temper ? 

«A. I know nothing of her temper, ex- 
cept what I heard from her in my house. 
She seemed to be displeased when I seem- 
ed to doubt her stories. 

Cross-examined by Price. Was you her 
confidant ? 

A. She used to speak to me in confi- 
dence. 

Q. Did she converse with you fre- 
quently on the subject ofthe courtship ? 

A. About two years ago, as [ think, on 


| one occasion, at my house, she talked on 


this subject from three o’clock in the af- 
ternoon until eleven at night, constantly. 
| got tired of her, and went out of the 
house to avoid hearing her, and whene- 
ver I came in she was still talking about it. 
She was then at my house as a mantua- 
maker, and I do not know that she ever 
worked there more than once; but I 
think that within ten years, she has been 
there fifty times. In those conversations 
she used to say, that he had made engage- 
ments with her which he had broken off 
several times. 

Q. Did the Defendant ever tell you he 
had contracted to marry her ? 

A. He did not ; but on the contrary he 
said he had not. I[ talked very little with 
him. 

Q. Did you ever hear Miss Mount say 
that he had contracted to marry her ? 

A. She said, that if he would take an 
oath that he did not make a promise of 
marriage to her, she would abandon the 
suit and pay the costs. 

Price. Did she lately appear much de- 
jected ? 

A. She always looked rather thin. 

Hoffman. How long ago is it since you 
had the conversation with her, wherein 
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she said she would have nothing to do 
with him ? 

A. I have heard her say so fifty times. 

Q. I mean, how long since the last con- 
versation ? 

A. I do not think it was more than two 
years ago: it was about a year before | 
heard of this suit. 

Puese Crane sworn. 

Examined by Bogert. Be so good as to 
state what conversations you have had 
with Miss Mount, wherein she expressed 
herself disrespectfully concerning Mr. 
Bogert ? 

A. I have heard her say, one day, that 
she would marry him, and the next that 
she would not ; and that he was the last 
man in the world she would marry. I 
have heard her say, but not within two 
years past, that he looked like a May pole 
with an apple stuck on the top: that he 
was like a liberty pole with an umbrella 
on it: she was constantly calling him 
every thing mean and contemptible. | 
have seen her take a pair of tongs and put 
a hat on it, and say, ‘‘ See, there is Mr. 
Bogert.”” She said that he had had his 
head in the oven for fifteen years, and it 
was not baked hard yet, for he was quite 
a fool: that he was a double-tonzued 
Dutchman, who would make her ashamed 
in company: that she would not ask him 
to come in, for fear of being put to shame 
in company ; and that he was good for 
nothing but making money. 

Q. What is her temper ? 

A. I have seen her in a violent temper ; 
but, I cannot say it was on this subject. 
I have seen her in a violent rage ; inso- 
much, that she scarcely knew what she 
said. She might have had cause. 

Court. ‘Then we are to understand 
you, that her temper is bad ? 

A. Yes. 

Q. In these conversations, wherein she 
spoke of the Defendant as you have men- 
tioned, do you think she was serious ; or, 
was it as an answer to your teazing her 
about him ? 

A. | never teazed her ; and consider- 
ed she was serious : I have beard. her 
speak of him in this manner fifty times. 
About a week before she sued him, she 
desired me to tell him, from her, that he 
need not be a running about from house 
to house after her, for she would have 
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{nothing more todo with him. I declined, 
| and told her to deliver her own message, 
| Price. When was the first conversation 
| you had with her, wherein she spoke dis- 
| respectfully of the Defendant ? 

A. Perhaps fifteen years ago, or 
more: it was ever since I heard of their 
‘courtship. It was her general discourse, 
and I often reproached her for her incon- 
sistency. Mr. Bogert used to be at my 
house very often with the Plaintiff, and 
has sat there with her an hour or two; 
and | have never heard her talk to him, as 
she did to me about him. 

Court. What time is it, since you have 
heard her say any thing disrespectful of 
the Defendant ? 

A. I think it must be about two years 
last May. 

Price. From any conversation you have 
had with Miss Mount, did you understand 
from her, that she was going to be mar- 
ried to Mr. Bogert ? 

A. I understood from her, that it was 
to be amatch; but did not understand 
there was any time tixed on. 

Q. Did she ever invite you to come 
and see her, when they should commence 
housekeeping ? 

A. 1 do not remember that she did. 

Q. Did she ever tell you, that he had 
broken off the engagement ? 

A. No. 

Bogert. Did you not communicate to 
the Defendant, what you heard her say 
about him ? 

A. About eighteen months ago, ! 
think, and, after the suit was brought, | 
told him that she had ridiculed his person. 

Davin Hunt sworn. 

Examined by Bogert. 
you known Miss Mount ? 

A. She has visited my family ten oF 
twelve years. 

Emmet. How old is she ? 

A. I should call her about forty-three. 

Bogert. Did you ever hear her men- 
tion any thing disrespectful of the De- 
fendant ? 

A. I never heard her speak of him 10 
any except a disrespectful manner. 
often advised her to marry him ; but, she 
declared she would not marry him, ! 
there was not another white man in the 
city. She said she would not marry him 








How long have 





if he owned all New-York. 
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Q. Have you not heard her apply to 
him some particular opprobrious epi- 
thet ? 

A. She found fault with every part of 
him ; his figure—tis dress—his appear- 
ance—his address and talents. 

Q. Was she serious ? 

A. She appeared serious and candid. 
She said, that she hated and despised him, 
and that she had tried to affront him ; but 
he would follow her ; and she was asha- 
med to be seen in his company in the day 
time ; and she would never marry him. 
He used to visit her and walk out with her 
in the evening, and stay till ten. I advi- 
sed her as a friend to marry him ; but, 
ehe uniformly ridiculed him for ten years ; 
and until within about two years past. 

Price. Did you, on your passage from 
Newburgh in the steam boat, say that the 
Plaintiff ought not to recover ? 

A. I did not say she ought not to reco- 
ver; but, 1 did say, that J did not think she 
would recover much. She worked at my 
house about two years ago ; and | seri- 
ously advised her to be off or on with him 
entirely. 

The evidence on both sides closed. 

Wells. Gentlemen of the jury, I think 
you have heard enough of this case, to 
convince you, that it is not calculated to 
awaken your feelings, or excite your 
sympathy in favour of the Plaintiff. On 
her part, she cannot allege affections en- 
gaged, expectations excited, and future 
prospects blasted by his violated vows ; 
nor has he aught of youthful indiscretion 
to plead in extenuation. But it appears, 
that on his part, for a number of years 
past, a cold platonic love induced him to 
visit her; she received his visits with 
equal ardour, and, when absent, ridiculed 
and reviled him ; and now, at this late 
hour, the fair penitent complains of this 
** gallant, gay Lothario,” of fifty-three, 
for his violated engagements. I believe, 
gentlemen, with the evidence before you 
in this case, you will say, if she has been 
fooled, the fault lay at her own door ; 
and, if she suffered in her feelings and 
reputation, she alone was the author of 
ler sufferings. When she was pressed 
by her friend Hunt to marry the Defend- 
ant, did she ‘then complain, that he had 
violated his engagements with her? No: 
but she declared, she would not marry 





him if he was the last white man in New- 
York. She found fault with his figure, 
his dress, his appearance, and his under- 
standing: and said, that she hated and 
despised him. And from such a person, 
she now seeks to recover heavy damages, 
for a breach of promise of marriage ! 

There has been some evidence pro- 
duced on the part of the Plaintiff, to show 
the attentions of the Defendant to the 
Plaintiff a number of years ago, from 
whence it is intended to infer a promise 
of marriage ; but there is no positive tes- 
timony on this subject before you, ex- 
cept it can be gathered from the testimo- 
ny of Dover, which | think is so loose 
that it cannot be relied on. He says, when 
the Defendant spoke of having offered 
| to fulfil his contract, after the suit was 
| brought, he, the witness, understood this 
|to be a contract of marriage: though he 

admits that the Defendant said the Plain- 

tif would not accept it. Mr. Dover in 
'this must have been mistaken ; for if, 
when the Defendant talked about the con- 
tract, he meant any other than the offer of 
compromise, which she had refused to ac- 
cept, then, his head must have been 
baked indeed. 

But it will be contended, that an actual 
promise of marriage may be inferred from 
| his unwearied attention for such a length 
of time. Allowing this inference, have 
we not evidence before us, to show that 
during the whole time his attentions were 
continued, she was unwilling to marry him. 
In all her conversations with men, as well 
as women, she said that she despised him, 
was ashamed of his company, and had re- 
solved never to marry him: and now 
she asks of the Jury $10,000, because he 
will not marry her! 

On this branch of the subject, it is un- 
necessary for me to enlarge, nor need I 
repeat the abusive and ridiculous epi- 
thets applied by this woman to the man 
who, as she pretends, contracted to be- 
come her husband. 

In the law, gentlemen, it is essential to 
the validity of a contract, that there should 
be two or more parties, who mutually 
agree: it must be reciprocal, and it is in 
vain that she alleges that the Defendant 
contracted to marry her, when it appears 
she was unwilling to enter into the con 








Htract. She produces testimony of a gene- 
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ral nature, from which the Jury may in- 
fer a promise of marriage on our part; 
we rebut the inference, by showing that 
on all occasions. she expressed her utter 
abhorrence of such an engagement, and 
declared that she would not marry the 
Defendant if his hairs: were hung with 
diamonds. 
When you come to weigh the testimo- 
ny, gentlemen, I think you must say, that 
whatever may have been the original in- 
tentions of the Defendant while he was 
continuing his addresses to her, when he 
discovered that he was treated by her 
with marked disrespect, when he found 
himself at all times and on all occasions 
the butt of ridicule and reproach, he was 
determined, and that properly, to aban- 
don a connexion which afiorded no pros- 
pect of happiness. 
mirth and sportive hilarity, and when 
teazed, spoken of him lightly, she might 
have been excusable ; but it clearly ap- 
pears, that her sarcastic remarks were 


serious, and formed the general topic of 


her discourse concerning him. And we 
may now emphatically inquire, if she had 
intended to marry him, would she have 
treated him in the manner that has been 
represented? I do really think, that 
when you duly consider the evidence in 
this case, you cannot infer that there was a 
contract of marriage subsisting between 
the Plaintiff and Defendant, when this ac- 
tion was commenced. 


But should I be so unfortunate as to | 


differ with you on this subject, the only 
question in the case will be, What dama- 
ges has the Plaintiff sustained? In my 
view, if we are to rely on the declarations 
uniformly made by her, his abandonment 
ofthe contract, if one existed, ought ra- 
ther to be a subject of felicitation to her, 
than regret ; for the feelings by which she 
was actuated towards him, are wholly in- 
consistent with our ideas of happiness in 
the connubial state. 

This is not the case of a young and art- 
less female, whose affections had been 
enlisted, whose feelings had been sported 
with, and who had been betrayed, and 
finally abandoned by a faithless lover. 
Such, gentlemen, would have been a case 
in which the opposite Counsel micht in- 
deed have required exemplary damages 


at your hands. But on this oceasion. can 


Had she in a fit of 


fixed on the time. 
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this Plaintiff ask remuneration tor affoc. 
tions enlisted? No—she had none for 
the Defendant. For feelings which had 
been sported with? No—for hers were 
decidedly hostile towards him. For aban. 
donment and loss of honour? No—she 
was herself, if not abandoned, destitute of 
every sentiment of honour. And, gen- 
tlemen, | do think that the general com. 
plexion of this case will justify me in say- 
ing, that this shameless woman, having 
suffered my client with the most honour- 
able views, to follow her for fifteen years, 
siving him from time to time encourage- 
ment, incited alone by pecuniary motives, 
now comes into this Court to make a spe- 
culation. I trust, gentlemen, in your 
good sense and discretion, to disappoint 
her in such an expectation. 

Emmet, in his address to the Jury, 
said that the Plaintiff, in rejecting the 
overtures of accommodation made by the 
Defendant, manifested a determination to 
speculate on his property. She had en- 
deavoured to show a fifteen years’ court- 
ship, which, of itself, is evidence that no 
contract of marriage existed ; for within 
this period, surely she could have brought 
matters to a bearing, and, as it seems she 
was pressed on the subject, could have 
jut, it seems, she was 
willing to wait on this youthful lover of 
filty-four—to keep him in hopeful dalli- 
ance and fond expectation, until his pas- 
sion had subsided ; for it was convenient 
for her to have a man following her who 
had money ! 

Within this time, she had no other of- 
fer which she rejected by reason of a 
pre-existing contract with the Defendant ; 
nor can she complain of that loss of hap- 
piness, which alone forms the basis for 
damages in cases of this description. This 
is not the case ofa forlorn, broken-down, 
and broken-hearted creature, with all her 
future prospects of happiness blasted, and 
with fame and honour lost by the perfidy 
of a lover, seeking remuneration from a 
Jury. No, gentlemen, here no affections 
were enlisted—no fond hopes and pros- 
pects destroyed—and no vows broken ; 
for in this the heart hadno share. False 


and faithless, she received the addresses 
of the Defendant, and suffered him to 
dance attendance on her for fifteen years, 
while she hated and despised him: and 








® 
CITY-HALL 


after all this, when she finds that within a 
few vears past he has inherited a large 
property, actuated by the meanest mo- 
tives, she now seeks to get the money, 
without the man. 

Ask yourselves, gentlemen, whether, 
placed in the situation of my client, you 
could take to your bosom such a friend 
and companion. When you had ascer- 
taiood that, on all occasions, you had been 
trevied with derision and contempt ; when 
yoor person and even your understand- 
inv had been made the subject of loqua- 
cious irony and invective in every com- 
peny, by one whom you had thought 
of making your wife—lI say, the moment 
you discovered the secret of her heart. 
would you not consider it justifiable at 
once to break off the connexion, and meet 
her in a court of justice ? 

This woman tells another, that the De- 
fendant had his head baked in an oven 
filieen years ; and it will be observed, 
that the commencement of this period was 
exactly the time when his attentions be- 
gan. For a girlin her teens, in mirthf.! 
ridicule, to speak of one, concerning 
whom she had been teazed, and for whom 
she hada regard, is not extraordinary ; it 
was less excusable in a woman of forty- 
three ; but, if a girl of sixteen should, on 
all occasions, ridicule not only the per- 
son, but the understanding of her lover ; 
nothing but a passion biind and impetuous, 
which we are not to expect from aman 
of fifty-three, could induce him to over- 
look the indignity. And, I do think, that 
a woman who entertained the impressions 
concerning the Defendant, which she uni- 
formly expressed, could never have been 
happy, if united with him in the matrimo- 
nial state. 

The Counsel, in the conclusion, con- 
tended, that even should the jury believe 
that a contract of marriage existed, the 
conduct®f the Plaintiff absolved the De- 
lendant from his obligation. 

Ogden and Hoflinan, in summing up the 
case to the jury, did not deny, but that the 
object of the Plaintiff in bringing this suit 
Was a remuneration in damages. ‘Two 
Uestions arise in this case: 1. Has the 
Defendant promised to marry the Plain- 
ul ?—2. If so, what damages ought she 
to recover ? 

pa : 

There was a contract of matriage : 

26 
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this was admitted by the Defendant in his 
conversation with Dover, who understood 


marriage ; and further says, that, when 
the Defendant spoke of the interference 
of his friends, he was in tears. The exist- 
ence of the contract further appears, by 
the testimony of Darg, who states, that 
she declared, if the Defendant would 
swear that he did not promise to marry 
her, she would abandon the suit, and pay 
the costs. but, ifno other proof ofa con- 
tract existed, his unremitted attentions for 
such a length of time, aflord ample evi- 
dence of the fact. 

Should the jary believe, that he con- 
tracted to marry her, there must be a ver- 
dict for the Plaintiff ; the only question is 
as tothe amount. In extenuation of da- 
mages, it is alleged, she treated him ill. 
This was, because he had made engage- 
ments with her, which he violated ; and 
the jury, by a reference to the time, will 
observe, that when she uttered things dis- 
respectful of the Defendant, she spoke 
under the strong irritation arising from a 
breach of contract on his part. ‘This ap- 
pears by her declarations to one of the wit- 
nesses at least. but, whatever might 
have been the feelings manifested towards 
him, at the time spoken of by the women, 
it appears, that, a short time previous to 
the suit, a reconciliation took place, ana 
he contracted tomarry her. ‘The reason 
why he declined, was not because she had 
ridiculed him, but, because his friends in- 
terfered. 

it had been asserted, that her object is 
to speculate on the fortane of the De- 
fendant. Had this been her object, she 
would not have rejected the overtures 
made on her behalf by Dover, but would 
have instructed him to stipulate for her 
to a higher amount than had been offer- 
ed. This was the time to speculate ; but 
instead of this, we find her rejecting the 
offer made, and declaring she was an in- 
jured woman. 

In acase of this description, there is no 
fixed criterion for damages. These rest 
solely with a jury, under a consideration 
of all the circumstances of the case. 

Her character, he has not dafed to as- 
sail : it is proved to be fair and unsullied. 
At her season of life, though the impetu- 
ous passions incident to youth do notipre- 





the contract spoken of as a contract of 
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dominate in the mind, still, the strength 
and ardour of an affection chastened by 
age, is unimpaired ; and experience in- 
forms us, that the prospect of happiness 
in the married state in middle age, is far 
ereater than in youth. Her hopes and 
expectations of happiness, in the married 
state, have been destroyed by the Detend- 
ant ; and her affections have been sport- 
ed with. For this, she asks remunera- 
tion from ajory of her country. That 
jury have it also in their power, and, in 
a case of this description, it is their duty, 
to lay a heavy hand on the Defendant, by 
way of public example. 

By the Court. Gentiemen of the jury : 
This is an action for abreach of promise 
of marriage. ‘This, in its nature, is con- 
sidered, in law, as a civil contract ; and 
its existence may be inferred from cir- 
cumstances. [| should have no hesitation 
in saying, that, from the length of time the 


Plaintiff was visited by the Defendant, the | 
jury might infer, that such contract ex- | 


isted : at the same time, it is competent 
for the Defendant to rebut this interence, 
by other testimony. 

What, then, is the nature of the testi- 
mony adduced by the Defendant, for that 
purpose. 
three witnesses, at least, that until within 


two years past, whenever she spoke of 


him, she made him the subject of deri- 
sion ; and held him up in the most ridi- 
culous and contemptible manner that can 
be conceived. It would be needless for 
me, gentlemen, to advert to the man- 
ner in which she represented him, or 
to the expressions of »bhorrence used by 
her : these must be fresh in your recol- 
lection. Now, this is evidence produced 
for the purpose of rebutting the inference 
of a promise of marriage, arising from 
the Defendant’s continued attentions. 
And, the question arising here, is, 
whether you can betieve this would have 
been the conduct of a woman towards a 
man who had engaged to make her his 
wiie? It is to be observed, however. 
that the testimony thus far adduced, on 
behalt of the Plaintiff, is for the purpose 
of establishing a contract by implica- 
tion: but the parties do not stop here. 
Mr. Dover is produced as a witness, 
who speaks of acontract admitted by the 
Deésendant, which the witness understood 
to be a contruct of marriage 


vv 
> 


We have the testimony of 


& 
-YORK, &c. 


From this and the other testimony jy 
the case to which the court will direct the 
| attention of the jury, it will rest with them 
to say, whether a contract of marriage 
existed between these parties previons 
‘to the commencement of this action. 

Mrs. Crane and another witness both de- 
‘clare, that the Plaintiff, before the ni: 
was brought, repeatedly said, that she 
would never marry the Defendant, and 
expressed her utter detestation of him. 
From this evidence, after an impartial 
review of all the circumstances tn thie 
case, you are to inquire whether, at the 
time this suit was commenced, there was 
a subsisting contract between these par- 
‘ties, and to which she had assented, to in- 
'termarry with each other: for if she was 
not a party, then this action is not sustain- 
ed. On behalf of the Plaintiff, much re- 
liance ts placed on the admission of the 
Defendant to Dover; but if even the Ju- 
ry should believe that the Defendant did 
make the admissions and treat with this 
‘witness, in the manner he represents, 
still, if the contract of which he speaks 
was not mutual between the parties, by an 
assent of the Plantitl, she cannot support 
this action. 
But should vou believe, from the ev- 
dence before you, that when this suit was 
brought. a contract of marriage subsisied, 


| 
i 
| 





ithe Plaintiff must recover a verdict: i 
that case, the remaining inquiry would be 
(asto the amount of the damages. Ina 
case of this description, where the future 
hopes and expectations of a woman tn the 
married state have been blasted, arfd het 
happiness destroyed, there heavy and ex- 
emplary damages ought to be awarded, 
| Butin this case, can you believe that the 
future hopes and prospects of happiness 
of this Plaintiff, have been sacrificed ! |i 
she entertained the contemptible opinion 
of him which she expressed to sev eral of 
the witnesses, she has escaped™ Curses 
instead of losing any benefit. But Lagain 
repeat to you, gentlemen, that should you 
helieve that a contract of marriage exist 
ed between these parties, at the time es 
suit was brought, your verdict must be for 
the Plaintiff—the ameunit is within youl 
province exclusively. 


The Jury rendered a verdict in favour 
1 of the Plainly for—g§ i00. 














AN INDEX 


TO THE PRINCIPAL MATTERS IN THIS VOLUME. 


A. 


wy 


Acknowledgment of a Deed. 
4 Master in Chancery is not authorized | 
by the statute relative to deeds, to take | 
the acknowledgment of a deed for land 
not within the state, 


Affidavit. 


An affidavit of the want of material wit- 
nesses, made for the postponément of | 
atrial during the same term an indict- | 
ment is found, and within a few days | 
after such finding, need not allege the | 
particular matters which the defendant | 
expects to prove by such witnesses, 7 | 

In deciding on the propriety of postponing | 
a trial, the court will not regard mat? 
ters not before it on affidavit, ib, 

It seems that the jurat of an officer au- 
thorized to take aflidavits, is conclusive 
evidence of the taking of an affidavit, | 

11 

fn a prosecution for an assault and batte- 
ry, the court will receive affidavits in | 
mitigation of the punishment, from the | 
defendant, after conviction, and affida- 
vits in aggravation on behalf of the 
prosecution : but if no affidavits in mi- 
ligation are presented, or, if so, with; | 
drawn by leave of the court before in- | 
spgction, affidavits in aggravation will | 
not be received except for some spe- | 
cial cause, * 43 | 

When affidavits in mitigation are receiv- 
ed by the court, the prosecutor has no | 
right to demand their inspection, or 
reading, to enable him to prepare coun- 
ter affidavits ; but should the court be 
in want of information relative to any 
matter disclosed in the affidavits, on ei- 
ther side, the court wil] hand back the | 








65 








| 
| 
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affidavits, confining the parties to par- 
ticular points, ab. 
Affidavits submitted to the court, after 
verdict, for the purpose of mitigating 
the punishment, should not controvert 
the facts upon which the verdict is 
founded, 128 


Assault and Battery. 

See Affidavit—Ball-Room—Femme Co- 
vert—Public Garden—Mitigatory Mat- 
ter—Insanity—Presumptive intent t6 
kill. 


B. 
Ball-Room. 


A person who purchased a ticket for 4 
public ball, kept by a dancing master, 
has no right to assault the master, 
should he refuse admittance into the 
ball-room, 37 

It seems, that in such case, by the pur- 
chase of such ticket, the holder ac- 
quires a right of action, merely, against 
such master, for refusing admittance, 


ib. 
Burglary. 


In an indictment for burglary, the offence 
was stated to have been committed in 
the tenth ward of the city ot New-York, 
and the evidence on the trial was, that 
the locus in quo was in the sixth ward. 
Held that the indictment for that of- 
fence was defective, 44 

A store, in which no person slept, from 
which there is no communication into 
other rooms in the house occupied by 
a family, is not such a Cwelling-house 
as that a burglary can be committed 
therein by a breach and entry, 192 
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Challenge to fight a Duel. 


To write and deliver, or cause to be de- 
livered, a letter or challenge to an- 
other, calculated and intended to incite 
and provoke him to fight a duel, is a 
misdemeanor at common law, 90 

The court will not order a noli prosequi 
to be entered on an indictment for chal- 
Jengiag another to fight a duel, where 
the party challenged is ready to ac- 
knowledge satisfaction for the injury ; 
this not being a misdemeanor within the 
statute, (1 Vol. R. L. p. 499. sect. xix.) 

15Y 

In whatever terms the writing, alleged as 
a challenge in the indictment, may be 
conceived and worded, the jury must 
recur to all the circumstances in the 
case, in determining whether it was in- 
tended as a challenge, ib. 

Substance of statute relative to, ab. 


Compromise. 

During the pendency of a suit, D. a rela- 
tion of B. the defendant, met him and 
commenced a conversation relative to 
the suit, and talked of a compromise 
between 6. and M. the plaintiff, as 1“, 
authorized by her, though in fact he | 
was not. In the course of that conver- | 
sation, B. as D. believed, admitted the | 
contract sought to be enforced by the | 
action, and also offered a specific sum, 
by way of compromise, to D.—It was | 

held that the admission and offer of B. | 

| 
| 











might be given in evidence, and were 
to be viewed rather in the light of a 
confession, than the mutual offers of com- 
promise between parties, 

See Challenge to fight a Duel. 
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Conspiracy. 

An indictment for a conspiracy should al- 
lege, that some specific act, of a crimi- 
nal nature, was agreed to be perform- 
ed by the conspirators, or, that they 
agreed to accomplish some lawful pur- 
pose, by criminal means: otherwise, 
such indictment cannot be maintained, 

. . 34 
an Indictment for a conspiracy, it was 
alleged. in substance, that C. and F. 
conspired to cheat O. and S. of their 
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INDEX. 


goods, by means of this, that C. should 
represent to O. and S. that he was in 
solvent circumstances, and able to pay 
his debts, and also, that H. and F. would 
endorse his note for the goods; and 
that, by reason of such representation, 
O. and 8. parted with their goods ona 
credit. Onademurrer, it was held, that 
this indictment could not be maintain- 
ed, ib. 
Where two persons are indicted for con- 
spiring with other persons, to the jurors 
unknown, to do an unlawful act, and the 
circumstances onthe trial should not be 
sufficient to show that one of them con- 
spired, should the jury believe that the 
other conspired with a person not 
named on the record, he may be found 
guilty, 60 
No person can be legally indicted for an 
intention to do an illegal act, unless he 
takes some step towards its consumma- 
tion, ib. 


Contempt of Court. 

To publish any matter in a public news- 
paper, reflecting on the conduct of ju- 
rors, or witnesses, ina case, or calling 
in question the propriety of a judicial 
proceeding, during the pendency of 
such case, and while it is undetermined, 
is a contempt of court, 3] 

There is no question but that the court of 
general sessions in the city of New- 
York, can, legally, proceed by attach- 
ment against a party guilty of a con- 
tempt, not committed in the face of the 
court, ub. 

It seems, that where the contempt com- 
plained of was in a public newspaper, 
which (accompanied by an affidavit that 
the defendant was the publisher) was 
read and filed, when the rule to show 
cause why an attachment should not 
issue, was entered—that it is not neces- 
sary, on the day for showing cause, that 
the public prosecutor should show that 
a copy of the matter alleged as a con- 
teimpt, was served with the copy of the 
rule, on the party, called on to show 
cause. At least, an objection, that a 


copy of such matter did not accompany 
the rule, is hypercritical, ab. 
But in such case, on the day for showing 
cause, it is the practice for the public 
prosecutor to proceed to point out the 
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matter alleged as a contempt: and if 
the party charged doth not show sufli- 
cient cause, or purge the contempt, 
(should it be so considered by the 
court,) the rule jor an attachment will 
be ordered ; on the return of which 
prec ess, the district attorney proceeds 
to ule interrogatories with the clerk. to 
be read by him to the party on oath. 
But, on the day for showing cause, the 
party, by showing sufficient cause, or 
purging the contempt, may have such 
rule discharged, ib. 


To assert of, and concerning, the grand 


jury as a body, while they are sitting, 
that they are incompetent to the dis- 
charge of their duty, or to make such 
assertion concerning any individual on 
the jury, is contemptuous ; but such 
assertion relative to an individual mem- 
ber is not such a contempt as will in- 
duce the court to proceed against the 
party by attachment, 64 


The answers of the party, under oath, to 


whom interrogatories are administered, 
in amatter of contempt, must be relied 
on as true, 7b. 


Costs. 


—on proceedings on the bail bond, when 


to be paid instanter, 158 


Though the costs are to be paid by the 


—_— 
-_ 


defendants instunter, where proceed- 
ings are set aside on the bail bond on 
the usual terms, yet a default entered 
in the original suit, on the same day the 
order of the court, setting aside such 
proceedings, is entered, was held zr- 
regular, rb. 


| seems that a party, on whom the terms 


of paying costs instanter are imposed 
by an order of the court, is entitled to 
at least twenty-four hours, ab. 


Where the attorney for the plaintiff, im- 


mediately after the court had set aside 
proceedings on the bail bond, on the 
payment of costs, entered a default in 
the original suit, and subsequently re- 
ceived the costs of such proceedings of 
the defendant, to whom the entry of 
the default was unknown, it was held 
that the reception of the costs was a 
waiver of the default, ab. 


Cruelty to a Beast. 
® treat a dumb beast, under the care of 











a man, with cruelty, is a misdemeanor 
at common law ; but where a cartman 
struck his horse but a single blow with 
a club, which deprived the animal of 
life, under circumstances which evinc- 
ed, that the killing was not the result 
of deliberation, it was held that an in- 
dictment for cruelly beating the horse 
was not maintained, 191 


D. 


Description of Property. 

The common acceptation of the name of 
an article of ware among artisans en- 
gaged in its manufacture is sufficient in 
an indictment, 92 


Disorderly House. 

B, hired of another an entire house, and 
rented several rooms therein, to two 
other tenants, retaining the other rooms 
for his own use. He was indicted for 
keeping a disorderly house, generally. 
‘It was held, that for the purposes of 
‘this indictment, the part occupied by 
him was well alleged to be his house ; 
and that it was not necessary to allege 
that he kept certain rooms, &c. 134 
Particular acts of disorder do not render 

a house a common disorderly house, 
2b, 

See Venue. 


District Attorney. 

By the first section of the “ act relative to 
district attorneys,” passed April 9, 
1813, (1 vol. R. L. p. 413,) the state 
of New-York is divided into certain 
districts, in each of which a district at- 
torney was to be appointed, and the 
city and county of New-York, and the 
counties of Suffolk, King’s, Queen’s, 
and Richmond, are declared to consti- 
tute the first district. This act further 
prescribes the several duties of that of- 
ficer ; and, in the third section, pro- 
vides for the payment for his services. 
By the “ act concerning criminal prose- 
cutions, in the counties of Suffolk, 
King’s, Queen’s, Richmond, and New- 
York, and for other purposes,” passed 
March 24th, 1815, (L. N. Y. Session 
of 1815, p. 89,) it is declared, “ that 
for all the objects and purposes de- 
clared and contemplated by the act en- 
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Hugh Maxwell was duly appointed a dis- 


titled, * an aet relative to district attor- 
neys,’ the counties of Suffolk, Queen’s, 
King’s, and Richmond, shall be one dis- 
trict, and the city and county of New- 
York shail be another district : and 
that a district attorney shall according- 
ly be appointed in each one of the said 
districts.” On the 2Ist of April, 1818, 
the legislature passed an act, (L. N.Y. | 
Session of 1818, p. 308,) entitled ‘* an 
act to amend an act relative to district 
attorneys ;” in the first section of which 
it is enacted, ‘ that the person admi- 
nistering the government of this state 
shall, as soon as may be after the pass- 
ing of this act, by and with the advice 
of the council of appointment, appoint 
and commission a proper person to the 
office of district attorney in each of the 
counties of this state, who shall enter on 
the duties of his office on the first day 
of July next, each of whom shall be of 
the degree, &c., and resident, &c. And 
it shall be the duty of the several dis- | 
trict attorneys to attend the courts of | 
Oyer and Terminer and Gencral Ses- 
sions of the Peace, to be held within 





the ceunties for which they are or shall | 


be appointed respectively, and to con- 
duct all prosecutions, &c., and the com- 
missions hereafter to be issued to each 
district attorney shall designate the 
naine of the county for which he shall 
be so appointed.” The 3d section of 
this act declares, * that frem and after 
the first day of July next, the Ist sec 

tion of the act entitled, ‘ an aet relative 
to district attorneys,’ shall be, and the 
same is hereby repealed.’ And the 


LN BEX. 





6th section of this act provides, “ that |! 
the compensation allowed by law to the | 
said district attorneys, shall be paid by | 
the respective counties for which the 
— attorneys shall be appoint- 
ed. 


trict attorney, in and for the city and 
county of New-York, on the 28th of! 
January, 1817, at which time a commis- | 





sion, in the usual form, was issued in || 


his favour by the council of appoint- | 


ment. He continued to exercise the 1 


duties of his office under that appoint- | 
ment, until the Gth day of July instant, | 
when Pierre C, Van Wyck produced 


to this court a commission from the 
3 








council of appoiniment, by which he 
was appointed district attorney, in and 
for the city and county of New-York. 
under the act of 1818 ; and he claim. 
ed to be admitted to the exercise of 
the functions of his office, by virtue of 
his commission. No supersedeas had 
heen issued to Maxwell, and he claim. 
ed the exercise of his duties as distric/ 
attorney under his commission. — It was 
held, that Pierre C. Van Wyck was the 
legitimate district attorney of the said 
city and county, 113 
An act may repeal another by a necessa- 
ry implication, though it contain no re- 
pealing clause, ib, 
Where the incidents appertaining to an 
office, created by a prior act, are sub- 
tracted by a subsequent statute, the of- 


fice ceases, ib. 

The new, need not serve the old, district 

attorney with a supersedeas, ih 
Execution. 


Though the judgment, on which an exe- 
eution has been issued, be void, yet the 
officer is not a trespasser while in the 
due discharge of his duty in execu- 
ting such process, and is protected by 
law, 50 

A sheriff, or any other general officer, 
while serving process, is not bound, by 
law, to show it, though it is, generally. 
discreet to do so ;_ but this rule doth 
not apply to a person having a speci! 
authority, ib, 


F. 


Femme Covert. 

A woman, in the presence of her husband. 
cannot be guilty of an assault and bat- 
tery on another with whom the hus- 
band kas a controversy, 56 

The wife cannot be convicted of an a* 
sault and battery on one who, at the 
time, was engaged in a conflict with 
the husband, or attacked by him, 128 

The doctrine laid down rather too broat- 
ly above, 154 

Where the wife commences an assault and 
battery, or is engaged in an affray 1 
the presence of the husband, in which 
he doth not participate, she may be 
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convicted : but when she comes in aid | 
of the husband in an affray wherein he | 
isengaged. she is presumed to act un- | 
der his iniluence, and cannot be con- | 
victed, th, | 
Qn the traverse of an indictment against. 
husband and wife, for keeping a disor- | 
derly house, it is necessary for the | 
public prosecutor to show either an| 
active co-operation on the part of the | 
wife, with her husband or others, in| 
producing disorder, or that it was of 
that peculiar nature which must have 
been the necessary result of such 
agency on her part: otherwise, she 
cannot be convicted, ab. 


Foreclosure of a mortgage. 
The sixth section of the * Act concern- 
ing mortgages,” (lt vol. R. L. p. 374.) 
prescribing the mode of foreclosure, 
directs, that ** every such sale shall be | 
at public auction or vendue, and public 
notice shall be given thereof by adver- | 
fisements, one copy thereof to be in| 
serted and continued, at least once a 
week, for six successive months previ- | 
ous to the sale, in one of the newspa- 
pers published in the county where’ 
the mortesged premises hte,” &c. It 
was eld thet the term months in that 
statvie meant lunar months, ] 
Ojinion of the Supreme Court, 7 











foremen of Grand Juries. 





Renssalacr Havens, 2 | 
John Hone, 13 | 
Nicholas C. Everett, 49 
William L. Vandervoort, 53 | 
Benjamin Butler, 61} 
James Bailey, 73 
Jobn Hi. Tallman, 113 
Pominick Lynch, 123 
Jameson Cox, 129 
Stephen Price, 145 
Wiiliam Lawrence, 161 
Forgery. 
The Corporation of New-York avthori- 


zed Jonn Pintard, their agent, to issue | 
bills, and he did so in this form, ** The 
corporation of New-York promise to 
pay the bearer seventy-five cents, on! 
demand. New-York, Dec. 26, 1814,” 


and signed them with his own name. } 
{t was held that such were noi — 
Sory notes for the payiment of money 





within the statute, “* To prevent forge- 
ry and counterfeiting.” 59 

[t seems, that an instrument, to fall with- 
in that statute, must be such that an ac- 
tion might be sustained thereon, with- 
out recurring to extrinsic testimony, ih. 

The instrument upon which an indictment 
for forgery is predicated, if created by 
statute, must be conformable to its 
provisions, G5 

Statute relative to the forgery of a certi- 
ficate of proof of adeed extracted, 69 

To support an indictment for the forgery 
of an order for the payment of money 
under the statute, it is unnecessary that 
the name of a person in existence 
should be forged : nor is it necessary 
in an indictment at common law, for the 
forgery of an instrument purporting to 
be a receipt, that the name of the per- 
son against whom the instrument is al- 
leged to be forged, should be spelled 
right: for if the jury believe that his 
was the name intended, and that the 
prisoner had acriminal intent, either in 
the forgery or passing of such instru- 
ment, it will be their duty to convict 
him, 143 

On the traverse of an indictment at com- 
inon law, for the forgery of an inetru- 
ment, the public prosecutor will be al- 
lowed to recur to extrinsic evidence to 
explain and show the meaning and in- 
tent of such instrument, 1b. 

See Scienter. 
Fraud, 

A stranger availing himself of knowledge, 
previously obtained, touching the pri- 
vate dealings of two individuals, who, 
taking adyantage of such knowledge, 
artfully founds a plausible story there- 
on, which he relates to one of them, 
by means of which he is induced to 
part with his money, is guilty of ob- 
taining that money by false pretences, 3 

An indictment which alleged,that by means 
of divers false pretences, specifically 
stated, the defendant obtained $10 an 
money of the prosecutor, is not support- 
ed by proof that he was deprived by 
such false pretences of a bank bill of 


& 10, . ib. 
It seems that, in contemplation of law, a 
bank bill is not money, ab. 


An indictment alleged that S. pretending 
te GC. that he S. had the sum of $25, in 











i 
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$5 bills in his pocket-book, which bills | 


would not pass without a discount, and, 
intending to cheat and defraud C. of 
his money, delivered the said pocket- 
book to him; and that C. thereupon 

at the request of S., loaned him $10 ; 
supposing and believing that the sum of 
425 was in the pocket-book ; whereas, 
in truth and in fact, no money was 
therein. It was held, that this indict- 
ment, on its face, did not contain an 
offence, against which ordinary pru- 
dence could not guard ; and that it was 
not supported by proof that S. immedi- 
ately before the delivery of the pocket- 
book, counted out $100 in bills on the 

Philadelphia bank, in presence of C., 


{NDEX. 





| 


and, by a sleight of hand manceuvre, | 


slipped the money into his coat sleeve, 
unseen by C., who supposed that S 
returned the money to the pocket- 
book, ib. 


An artitice of that nature is within the 


statute, but should be explicitly stated 
in the indictment, ab. 


Where manifest fraud and collusion ap- 


pear on the part of the administrator of 
an estate, who, as the assignee by pa- 
rol of a false account, which, from 
every circumstance, he must have 
have known false, seeks to establish 
such claim before the surrogate, he 
will require the strongest proot on the 
part of such assignee, 70 


A. had dealings to a considerable amount 


with a bank, for several years, and was 
usually in the habit, when he deposit- 
ed money with the receiving teller, 
and drew asum out by check, to pass 
from his desk to that officer in the bank 
who received the checks and paid the 
money, with his bank-book in his hand, 
which he exhibited for the purpose of 
showing that his account was good at 
the bank ; and sometimes such officer, 
on receiving A.’s check, would observe 
to him, in a delicate manner, “1 sup- 
pose you have deposited sufficient to 
answer this check,” to which A. would 
answer in the affirmative, and exhibit 
his book as evidence of the fact. On 
the day laid in the indictment, A. went, 
as usual, to the desk of the receiving 
teller, and deposited $1,209, and from 
thence, with his book in his hand, pass- 


and exhibited his own check for $5,459 
and also his book. The mone vas 
paid, and no question, at that time. Was 
asked him. On a subsequent examina. 
tion, it was found that the checks of \,. 
presented and paid on the same day, 
exclusive of the $5,450, amounted io 
$6,500 ; and that he had overdrawn 
the bank to the amount of $10,722 33, 
on that day. [t was held, that A. was 
not guilty of obtaining money by filse 
pretences, either at common law or up- 
der the statute, 11% 


| An allegation, by speech, is necessary to 


constitute a false pretence, ib, 
Quere : whether promissory notes, paya- 
ble by an individual or corporate body, 
while in his or their possession, are 
not embraced within the words, * or 
other effects whatsvever,” (Ast vol. li. L. 
p. 410, sect. 15.) 1, 
To obtain a gun from the wife, in the ab- 
sence of her husband, by falsely repre- 
senting to her, that he had authorized 
its delivery for the purpose ot repair- 
ing it, is a misdemeanor within the 
statute against obtaining goods by false 


pretences, 100 
G. 
Public Garden. 
Regulations for, 141 


The keeper of a public garden, or other 
place of public amusement, has a right 
to establish regulations for the place, 
calculated to guard against disorder or 
licentiousness ; and his guests, how- 
ever exalted may be their situation in 
life, are bound to conform to such re- 
gulations, or submit to the exercise o! 
so much force as may be necessary on 
his part to expel them, tb. 


i. 


Hearsay Evidence. 
Where, on the traverse of an indictment 
for larceny, the owner of the goods 
doth not appear, the prisoner will be 
allowed to show that, immediately af- 
ter the felony was alleged to have been 
committed, the owner acquitted him 
from blame, and alleged that he was sa- 








ed to the officer who paid out money, 


tisfied ; having found the goods about 
his own person, 163 
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f. 


Infant. 

An infant of intelligence, who does not 
understand the nature of an oath, ap- 
pearing as a witness, will be instructed 

- bythe court, 3 

Infanticide. 

On the traverse of an indictment against 
the mother, for the murder of her in- 
fant, it was held that evidence of the 
concealment of the child, by her, soon 
after its birth, unaccompanied by posi- 
tive testimony that the child was born 
alive, was insufficient to produce a 
conviction, 45 

Insanity. 

That species of phrensy which is induced 
by violent passion, unless settled down 
into a state of total derangement, will 
not excuse the commission of an of- 
fence, 123 

Where aman in a fit of jealousy bit off 
the nose of his wife, though he is able 
on the trial to produce the most re- 
spectable testimony to show that his 
conduct, immediately before and after 
the act, was that of a man bereft of his 
senses, yet if it further appear that du- 
ring the commission of the offence he 
acted designedly, and, at a subsequent 
period, had a distinct recollection of the 
circumstances of the atrocious act, 
which he endeavoured to justify, it was 
held that this was rather to be imputed 
to the visitation of wicked passions than 
that of God, ab. 

A defence, resting solely on the ground of 
insanity, is to be strictly scrutinized. 
(See 1 Vol. City-Hall Kecorder, p. 


185.) ib. 
Insurance on Lottery Tickets. 
“tatute to prevent, 53, n. 


On the traverse of an indictment, under 
the 8th section of “ An act to prevent 
private lotteries, and to restrain insu- 

‘France of lottery tickets,” (2d vol. R. L. 
P. 190,) it was held that a defendant, 
who had sold a policy of insurance on 
anumber, thereby agreeing to pay a 
larger sum of money to the insured 
than he paid, in case such number was 
drawn on a particular day, during the 
drawing of a lottery, was guilty, al- 
though the insurance was made for 

27 








another person, and the defendant was 
not interested therein, ab. 
In such case it is necessary to allege in the 
indictment, that the defendant insured 
on some particular number, to be drawn 
on some perticular day ; and an indict- 
ment is insuflicient which alleges that 
the defendant insured a number to the 
jurors unknown, ab. 
An indictment under this statute alleged 
that the defendant insured a particular 
number, thereby agreeing, that if the 
sail number should be drawn on the 
26th of February, then the defendant 
would pay the insured, &c. On the 
trial it appeared that the insurance was 
effected, on the day last mentioned, for 
the 38th day’s drawing in the lottery, 
which was the Ist of March—held that 
this variance between the indictment 
and the proof was fatal, ab. 
To agree to pay $5, in consideration of 
the receipt of a less sum, if a particu- 
lar number be drawn on a particular 
day, is selling a chance of a ticket, 


within the meaning of the act, 96 
Intent. 

—to kill implied, 73 

—to ravish, 91 


Where a stranger entered the dwelling- 
house of acitizen, at night, through a 
window, and attempted to deceive the 
wife by representing himself as her 
husband, and proceeded to other actg 
which clearly indicated his intention, 
though these acts did not extend to ac- 
tual violence,—on the traverse of an 
indictment against him, consisting of 
separate counts for a simple assault 
and battery, and also for the same of- 
fence with an intent to ravish, it was 
held that the jury could not rightfully 
acquit him of the greater, and convict 
him of the less offence, ib. 

J. 


Jury. 

In acriminal case, it is the right of the 
jury to judge of the law as well as of 
the fact, 13 

An indictment contained five counts, three 
of which were for intercepting, open- 
ing, and reading a private letter, con- 
taining the secrets of another, sealed 
and directed to an individual, and for 
causing and procuring the same letter 
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to be intercepted, opened and read : || When your money is safely invested, |e: 
the fourth count, was for obtaining and | 


getting into possession such letter, and 


publishing ts contents, and the filth for 
thus obtaining and getting in possession | 
the same letter and publishing i in a| 
public newspaper, with strictures and | 
On the trial, the evidence | 
on the part of the prosecution did not | 
support the charge in the three first 
counts, which alone contained an in- | 
dictable offence, and so expressed by | 
the court in their charge to the jury, | 
who, nevertheless, found a general ver- | 
On an ap- | 
plication to the court to grant a new. 
trial, on the ground that such verdict | 
was contrary to law and evidence, the | 
motion was granted, 16. | 
It seems that where an indictment con- 

sisted of divers counts, some of which 


comments. 


dict against the defendant. 


contained a charge for an indictable of- 


fence, and others not. ii is the right of 
the party, against whom a general ver- | 
dict may be rendered, to inquire of the | 
jury, on their return, whether they’ 


find the defendant guilty on all the 
counts, or on either, 


to interrogate a jury as to the particu- 


lar reasons or grounds of their ver- | 
dict, ib. | 
A person called as a juror, on a trial for | 
murder, ‘who declared that he did not | 
believe it right, in any case, for a man | 
to suffer the punishment of death, was | 


held unfit to be impanuelled, 45 
L. 
Larceny. 
Constructive Larcenies, 129, 154 


Though the obligee voluntarily deliver to 


the obligor a bond, remaining due and 
unsatisfied, yet should it further appear 
that the obligee was an ignorant person, 


and the other practised on her creduli- | 


ty in obtaining the instrument, and af- 
terwards made use of divers evasions 
when called on by her for the bond or 
the money, and finally withheld it, false- 
ly alleging that it had been paid to a 
third person ; should the jury believe, 
from the circumstances, that, at the 
time he obtained the bond, he harbour- 


ed a felonious intent, they may convict 
him, rb. 


INDEX. 


A lad taken on trial, while in the emplo 


and which of | 
them, and the jury are bound to answer | 
such inquiry, but the party has no right | 


ee 











it remain, unless you put it in a safe 


place, ih 


Where a Jad, under the age of fifteen, 


who had been taken on trial as a clerk 
or attendant of a counting-housge, py 
not intrusted with the care of the books. 
is tried on a charge for stealing a check 
which had been left in the book, filled 
up and signed by the principal, and a 
number of circumstances are produced 
ou behalf of the prosecution, to show 
that such lad took the check with 4 fe. 
lonious intent, and his examination 
states that he tore the check, which was 
not signed, out of the book, and tore it 
up; still, infavour of a youth of very 
tender years, if, from other circumstan- 
ces in the cause, it should be rendered 
doubtful whether he took the check, or, 
if he did, whether he had any agency 
in obtaining the money from the Bank, 
it will be the duty of the jury to acquit 
him, ib, 
y 
of the principal, was sent by him to 
carry goods to a particular place ; but 
the lad took them to auction and had 
them sold, intending to convert the 
avails to his own use—it was held, that 
this was a constructive theft, 154 


Where a man, at the time he obtains 


goods at a store, alleges that if one of 
the two boys who sold him the goods 
will go with him to a certain place he 
would pay for the property : and on 
the way represents that they were pur- 
chased for a rich lady, who would pay, 
&c. ; should he go off with the proper 
ty and convert it to his own use, he !s 
liable to a conviction for a felony, 
should the jury believe that, at the 
time he acquired possession, he intended 
wrongfully to deprive the owner of bis 
goods, ib. 


In such case, the prisoner would not be 


liable to an indictment for obtaining 

goods by false pretences : the false re- 

presentation not having induced a de- 

livery of the goods, ib 
Letter. 


To break the seal and open a letter, co” 


taining the secrets or private business 
of another, is a misdemeanor at co 
mon law, 13, © 


But to publish the contents of such alet: 
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ter, which may innocently come into 
the possession of the publisher opened, 
is not a public offence, ab. 

By the 15th section of the statute of the 

“United States, concerning ‘ Post-offices 
and Post-roads,”’ (1 Graydon’s Dig. p. 
341.) it is enacted, that * if any per- 
son shall take any letter or packet not 
containing any article of value, or evi- 
dence thereof, out of a post-office, or 
shall open any letter or packet which 
shall have been in a post-office, or in 
the custody of a mail carrier, before it 
shall have been delivered to the per- 
son to whom itis directed, with design 
to obstruct the correspondence, or to 
pry into another’s business or secrets ; 
or shall secrete, embezzle, or destroy 
any such mail letter or packet ; such 
oflender, upon conviction, shall pay for 
every such offence,” &c. It was held 
that the jurisdiction of the court of 
General Sessions over an offence of 
this description was not ousted by this 
act; such offence being a misdemeanor 
at common law, vb. 
See Jury. 
Libel. 

Though a letter, technically speaking, ts 
not the subject of a felony, yet, where 
a publication charged as a libel, alleged 
that the prosecutor made use of proper- 
ty known to be stolen, and it appeared, 
that this charge had reference to a let- 
ter, it was held, that unless justified or 
explained, such charge is libellous, 27 

In such case, the defendant will be per- 
mitted to show, that by the property al- 
leced to have been stolen, he meant a 
certain letter, directed to him by an- 
other person, which had been surrepti- 
tiously obtained ; and in doing this, the 
defendant is not to be contined to the 
particular publication’ charged as a li- 
bel, th. 

A publication, calculated to hold up an- 
other to public obloquy, contempt, and 
ridicule, is a libel, wh, 

Ina printed libel there was a note; and 
in the declaration, at the point of refer- 
ence, the matter contained in the note 
Was set forth as a continuation of the 
libel, without stating that such matter 
constituted the nete—-held that this wis 
no variance, 97 





Where parts of a libellous publication are 





set forth in a declaration and other parts 
omitted, and at the several places of 
omission ho mention is made thereof in 
the declaration, which proceeds as 
though the matter succeeding the part 
omitted was but a continuation of the 
preceding part set forth in the declara- 
tion, it was held that this was no vari- 
ance, ih. 
When the defendant doth not attempt to 
Justify or prove a libel true, it is to be 
considered false, but the plaintiff, for 
that reason, is not to be precluded from 
proving the falsity of the charges, 16. 
To engage a printer, even in a forcign 
state, to print a libel, is, technically, a 
sufficient pablication to sustain an ac- 
tion, th. 
Where the parties in such action are both 
residents of a foreign state, and the li- 
bel ts published in such state, the ac- 
tion will hie, th. 
To deliver to a wife, in contidence, a li- 
bel, is not a publication ; but where 
she herself distributes some printed 
pamphlets containing a libel, to persons 
whose names have been endorsed there- 
on by the defendant, and delivers others 
with a similar endorsement to the plain- 
tiif himself, who distributes them, the 
defendant was held responsible for the 
publication of the former, but not of 
the latter, , ab. 
Though the jury are not to give damages 
to a party libelled for any part contain- 
tag libels against another, yet, in judg- 
ing of the motives which actuated the 
writer, the jury may look at the whole 
publication, vb, 
The office of an tanvendo is to explain, 
not to ertend or enlarge the obvious 
meaning and intent of a publication al- 
leged to be a libel, 161 
Where the gravaimen laid in an indictment 
for a libel, consisted in a charge of 
swindling against the state managers of 
a particular lottery, end a sub-manager 
acting under them, but the obvious im- 
port of the publication Was a general 
charge of fraud in lottery management, 
and of carelesness and mismanagement 
on the part of the state manavers, if 
was held that the 7arnuendoes could not 
extend the meaning of the publication, 
touching the charge of traud, to the 
state managers, ul 
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In such case, should fraud be inferred by 


*J. P. brought into the grocery store of 





When in such case the charge of careles- || 


ness, by which a facility to fraud was, 
aflurded to persons concerned in the) 
management of such lottery, acting by | 
permission of the state managers, ap- 1 
peared to be fully established on the | 
part of the defendant, and a variety of) 
facts and circumstances are produced | 
on his behalf for the purpose of show- | 
ing that fraud was actually committed 
by persons concerned in the manage- 
ment of that and of other lotteries, 
should the jury believe that fraud was 
practised by any person in any manner 
concerned in such management, they 
will be justified in acquitting the de- 
fendant ; but should they not believe 
this, still, if the facts and circumstances 
produced by him appear sutkcient to 
excite a well-grounded belief of the ex- 
istence of fraud, and to justify the sus- 
picions expressed in the publication, 
he will be entitled to an acquittal, 7d. 








the jury, its developement by the de- 
fendant is praiseworthy, and he will be 
presumed to have made the publication 
with good motives and for justifiable | 
ends ; but if fraud is not inferred, still, | 
if he was not actuated by malicious or | 
mischievous motives, he cannot be con- | 
victed of a libel, 2b. | 


M. 
Manslaughter. 


M. a basket, which he suspected to be 
stolen from a cart near the store, and 
he, therefore, thrust the supposed thief 
from the store, who turned upon him 
to force his way back. Ki. P. a hy- 
stander, interfered ; and, while the other 
two were struggling near the grocery 
door, seized hold of N. P. to pull him 
back, saying, that he would not suffer 
him to carry into the store stolen pro- 
perty. At this stage of the affray, the 
owner of the basket came and claimed 
it. Whereupon N. P. either dropped 
it, or delivered it to the owner—the 
struggle ceased, and the parties were 
entirely separated. ‘Then, and in a 
short time afterwards, N. P. struck R. 
P. a violent blow on his left shoulder, 











who asked him the reason of giving the 


INDEX. 


blow, but made no resistance. N, Pp. 
still advanced on R. P. and struck hig 
another blow on or under his left ear 
who fell backwards, the back of his 
head striking the pavement, by means 
of which he died in about two hours, 
It was held, that this homicide was man- 
slaughter, lta 


id . 
Marriage. 

A promise of marriage may be inferred 
from circumstances, and need not be 
proved by positive testimony, 193 

Where a maiden woman of forty-three 
years of age, received the visits of a 
bachelor of fifty-three, as a suitor, for 
thirteen years, but, during this time, 
whenever she spoke of him, declared 
she would never marry him, and repre- 
sented him on all occasions in terms of 
derision and contempt ; and where, af- 
ter that lapse of time, and before the 
commencement of the suit, the bache- 
lor, not knowing the double dealing of 
the maid, promised to marry her, but, 
afterwards, having heard of her asper- 
sions, refused—though the Jury are 
obliged to render a verdict against him 
for this breach of his contract, yet, they 
will not amerce him in heavy damages, 

ib. 

In such case, where the bachelor had of- 
fered the maid, by way of compromise, 
after the commencement of the suit, 
$1600, which offer she rejected, the 
Jury gave her but $400, ib, 


Mitigatory matter. 
Matter, not admissible in justification of 
an assault and battery, but which goes 
merely in mitigation of the punishment, 
will not be received by the court, on 
the traverse of an indictment for that 
offence. Such matter should be laid 
before the court by affidavit only, 79 
See Athdavit. 


Murder. 


On the traverse of an indictment for the 
murder of a wife, where the evidence 
is merely circumstantial, and ‘rom an 
impure source, it is the safer course to 
acquit, 

See Jury, 
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N. 
New Trial. 


«on the merits, in a misdemeanor, can be 
granted by the New-York Sessions, 13 
Where the prisoner moves for a new tri- 
al on the ground that testimony was ad- 
mitted on behalf of the prosecution 
which the prisoner can show to be in- 
famous, the court will recur to all the 
circumstances of the case, in judging of 

the propriety of granting such motion, 
96 

See Jury—Letter. 


Nuisance, 

The prevention or abatement of a nui- 
sance, is the principal object of an in- 
dictment for that offence, 7 

After a conviction for a nuisance, in con- 
ducting a lawful business, the court will 
suspend the sentence a reasonable time 
to give the defendant an opportunity 
to abate such nuisance, ab. 


O. 


Ownership. 

Though the son be under the age of twen- 
ty-one years, yet, if he work for him- 
self, and purchase goods, which are af- 
terwards, and while in his possession, 
stolen, they must be laid in the indict- 
ment as his property, and not that of 
his father, 192 


P, 


Perjury. 

The oath taken, assigned as perjury, must 
be material to the question in contro- 
versy, and corrupt, or it cannot amount 
to that crime, i] 

P. became a petitioning creditor, to the 
amount of $950, for R., under the in- 
solvent act, and swore to an affidavit 
prescribed in the act, before a master 
in chancery, by the uplifted hand : af- 
terwards, when the time for the credit- 
ors of R. to show cause before the re- 
corder of New-York had arrived, and 
R. applied for his discharge, certain of 
his creditors opposed him, and pro- 
duced P. as a witness to prove that R. 
Was not indebted to him. Qn that oc- 
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casion P. affirmed before the recorder, 
that he did not swear before the mas- 
ter to the affidavit then produced to 
him ; that he never swore in his life ; 
but that he affirmed ; held that P. was 
not guilty of perjury, inasmuch as it 
was immaterial to the inquiry before 
the recorder, whether P. swore or af- 
firmed to the facts in the affidavit take 
before the master, a». 
The oath assigned as perjury in an if- 
dictment was, that the defendant “ saw 
M. G. and M. F. hand a trunk through 
a window in che rear of the house of 
J. N. G. on the same night it had been 
stolen, and that he saw the same trunk 
handed to J, N. G. through the said 
window, and that he saw the said J. N. 
G. place the same in the smoke-house.”’ 
On the traverse of this indictment it ap- 
peared, that on the former trial the de- 
fendant swore that he saw a man on the 
back stoop, (whom he afterwards re- 
cognised to be J. N. G.) and two womea 
at the window hand him out something 
about a foot and a half long which look- 
ed like a trunk. 'Though this was the 
subject-matter of the former trial, and 
was frequently referred to during its 
progress, it was held that the variance 
between the oath set forth in the in- 
dictment and the proof was fatal, 95 
After the testimony on both sides has been 
submitted to the jury in a case of per- 
jury, they must pass thereon ; and the 
public prosecutor will not be suffered 
to enter a nolle prosequi on the indict- 
ment, 2b. 


Prejudice. 
—against men of colour justified, 42, 45 
Though, in law, free men of colour have 
equal rights, yet, among white men, in 
general, in this community, there is an 
honest prejudice against a further asso- 
ciation or connexion with such men ot 
colour than is requisite in transacting 
business, 3T 


Presumptive intent to Kall. 
The law raises a presumption of an intent 
to kill, in a case where the means used 
by the assailant were such as, in all hu- 
man probability, would have produced 
death : and where, had it ensued, such 
killing would have been murder, 74 














igi t 
4 Fs hn 
: Bet «: 
eT 4) gf 
’ Par 
’ ‘aw } 
as 
hg 


214 


But, where an aggravated assault and bat- 
tery was committed, under such cir- 
cumstances that, had death ensued, it 
would have been murder on the part 
of the assailant ; still, if it does not po- 
sitively appear that any dangerous 
weapon was used, or that the means or 


the offence, were such as were calcu- 
lated to produce death, the jury are not 
Hound to impute to the defendant an 
implied intent to kill, 1b. 


Presumptive Proof. 
To convict a prisoner of a felony, it is in- 
cumbent on the public prosecutor to 
show that a felony has been committed, 
137 
Where circumstances are relied on by the 
public prosecutor to establish the com- 
mission of a felony by the prisoner, 
they must be such as are reconcileable 
with his guilt only, and are utterly in- 
consistent with his innocence, ib. 
Drunkenness is the parent of crime, and 
finally leads to ruin, ab. 


Procurement. 

An intelligence-oflice keeper, who recom- 
mends a young female stranger to a 
house of ill fame, knowing it to be such, 
is indictable for a misdemeanor at com- 
mon law, though such stranger be her- 
self'a prostitute, 49 


R. 


Receiving Stolen Goods. 
Receiving a stolen bank bill, knowing it 
to have been stolen, is not a misde- 
meanor within the statute. (1 vol. R. 
L. p. 410, sect. 13,) 59 
The mere finding an article stolen in pos- 
session of a party charged with receiving 
it, knowing it to be stolen, without other 
evidence, is insufficient to produce a 
conviction, 95 
If in such case the property alleged to 
be stolen be laid as the separate pro- 
perty of W. and on the trial it should 
appear that the property was that of 
W. and K. the prosecution cannot be 
sustained, 2b. 
But inadequacy of price—purchasing new 
goods of vagabonds from appearance— 


manner, employed in the commission of 


INDEX. 


concealing the goods—agitation whey, 
questioned respecting them—all or ¢j. 
ther of these, if existing, are circym. 
stances indicative of guilt, ib. 


Recognisance. 

The public prosecutor is not bound to 
bring on a case for trial, until the last 
day of the term next after that in which 
the indictment was found; at which 
time, if the defendant has been ready 
for trial, and no sufficient cause be 
shown on the part of the prosecution, 
the court may discharge him from his 
recognisance, or from prison, 73 

The bail in a recognisance cannot surren- 
der the principal, 128 


Riot. 


—in a church, 7 
| Where the grand jury is satisfied that a 
man, assuming the character ofa divine, 
is the prime cause of riots and distarb- 
ances in a building of his own in which 
he officiates as a preacher, in the heart 
of a populous city, they may indict hum 
for keeping a disorderly house : this 
not being an infringement on the rights 
of conscience secured by the constitu- 
tion, ib. 


Robbery. 

Though on the traverse of an indictment 
for highway robbery it is incumbent on 
the public prosecutor to show that the 
prisoner put the injured party in fear 
before depriving him of his property, yet 
in a case in which it appeared that the 
prisoner, astranger to the prosecutor, 
first blew out the candle, and then seiz- 
ed the prosecutor and wrested his mo- 
ney from his pocket, and afterwards, 
but nearly at the same instant of time, 
made use of threats, the jury, in judg- 
ing whether the prisoner put the other 
party in fear before or after the money 
was obtained, are not confined merely 
to the threats used, as the means by 
which fear was induced, but may recut 
to all the other means calculated to put 
a man in fear, 10 

g 


'Scienter. 








Though on the traverse of an indictment 
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for passing a forged check it is not suf- 
ficient, generally, for the public prose- 
cutor to show that the prisoner merely 
passed it, yet, in such case, very slight 
circumstances are sufficient to establish 
the scienter: and where during the same 
term a man 3s tried on two indictments 
for passing forged checks, though he 
may be acquitted on the traverse of the 
first, on the ground that the scienter was 
not brought home to him—on the tra- 
verse of the second, the jurors them- 
selves, without proof, will look to the 
first trial for a scienter, 143 
On the traverse of an indictment for pass- 
ing counterfeit money, for the purpose 
of establishing the scienter, the public 
prosecutor will be permitted to show 
that the prisoner, previous to the time 
laid in the indictment, passed other 
counterfeit bills: but should it appear 
that these bills were passed at a time 
remote from the others, and no circum- 
stance is produced on behalf of the pro- 
secution tending to establish the scienter 
in relation to the principal offence, the 
jury may acquit the prisoner, especial- 
ly if he is supported by testimony of 
good character, 148 
Where, in such case, no connexion ap- 
pears between the offence laid in the 
indictment and that produced to estab- 
lish the sctenter, and the offences ap- 
pear distinct, however strong may be 
the evidence of the sc/enter applied to 
the accessory offence, the jury will not 
be justified in finding the prisoner guil- 
ty of the principal offence, ab. 
The prisoner cannot be convicted ofan of- 
fence not laid in the indictment, ib. 


Sessions. 
The Court of General Sessions, in and 
for the City and County of New-York, 
have aright, in a case of a misdemeanor, 


to grant anew trialon the merits, 13 
Statute of Frauds. 
—extract from, 72 
P. purchased a boat of Platt for $50, and 
paid $30 down, and drew his promisso- 
ry note for the balance, payable at thir- 
ty days, upon which note Platt request- 


ed security, and P. sent to W. and, in 
presence of Platt, asked W. ifhe would | 
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become his security, who refused to 
endorse any note as security, but said 
that he would see the money paid at 
the end of thirty days, if P. did not pay 
it—the boat was delivered. Though a 
recovery was had on this promise of 
W. before a justice, the judgment in 
this court was reversed, 76 
Entering into possession under a parol 
agreement to convey, continuing in pos- 
session, making improvements, and pay- 
ing moneys towards the land to the 
owner, who, immediately preceding 
the time the complainant entered into 
possession, procured the land to be run 
out by a surveyor, are acts of part per- 
formance, which, in equity, will take 
the case out of the statute, 156 


Supersedeas. 
See District Attorney. 


Swindling. 
—charged in the management of lotteries 


in this state, 161 
See Libel—Fraud. 


_ # 


Trespass. 

To cut off and carry away lead from the 
roof of a building is not a felony ; but if, 
after the separation, the lead is left 
near the plece, and subsequently car- 
ried away feloniously, this is a felony, 


a 
Jo 
V. 


Variance. 
See Perjury. 


Venue. 
In an indictment for keeping a disorderly 
house, the place is of the very essence 
of the offence, and the ward should be 


Oo 


, correctly laid, 28 
W. 


Witness. 
A witness, who, in open court, makes use 
of vulgar obscene language, which he 
imputes to another, whose declarations 
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he undertakes to recite in a continued 


relation, but without being required 


state the precise words, will be order- 


ed into custody, 


Though the public prosecutor cannot in- 
troduce other witnesses for the purpose 


of discrediting a witness on behalf 


the prosecution, yet he is not preclud- 


to 


49 
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ed from contradicting facts previous|y 
sworn to by his own witness, 1 rl 
Where a case, on the proof, stands 
«strong as possible, it is injudicious, ond 
sometimes ruinous to attempt to make 
it stronger. (See 1 Vol. of the City. 





Hall Recorder, p- 62,) ih 
See Infant. . 
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